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Introduction: Problem Statement

« For whom and for what purpose do states and local
governments and related laws exist?

 |s Japan a democratic state governed by the rule of law?



—>EIFFEDTZHICH DD H

Who is the law for?
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Who is the law for?

- it is a tool for governing people

or

- It is there to save the cornered (to guarantee their rights)

— The Japanese Constitution rejects the law as a tool for
rulers to control the people and adopts the principle of the rule
of law.
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« But what is the current situation?

 High Court Judgment follows the government’s push to construct
a new base in Henoko, shows that the judiciary is dysfunctional.

« The "state" itself is destroying the principle of the rule of law
(constitutional democracy) that the state is supposed to abide by.

 The Battle of Henoko is also a struggle to make Okinawa a buffer
zone of peace and to make Japan a constitutional democratic
state.
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On December 27, 2013, the Okinawa Defense Bureau obtained approval
for a reclamation project pursuant to Article 42, Paragraph 1 of the Public
Water Reclamation Act (hereinafter referred to as the Reclamation Act).
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The Okinawa Defense Bureau submitted an application to the Governor
of Okinawa Prefecture Tamaki on April 21, 2020 for approval of a change
in the use of the landfill site and a change in the design project in order
to deal with the soft ground on the Oura Bay side.
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On November 25, 2021, the Okinawa Prefectural Governor

disapproved the change application by the Okinawa Defense
Bureau.
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The Okinawa Defense Bureau filed a request for review pursuant to the
Administrative Complaint Review Act and Article 255-2, Paragraph 1,
ltem 1 of the Local Autonomy Act.

On April 8, 2022, in response to this, the reviewing agency (Minister of
Land,Infrastructure and Transport) revoked the disapproval of the
change application.
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On April 28, 2022, The Minister instructed Okinawa Prefecture to approve
the application for change pursuant to Article 245-7, Paragraph 1 of the
Local Autonomy Law.
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On May 9, 2022, the Governor of Okinawa Prefecture filed a request for
review with the Central and Local Government Dispute Management
Council (CLGDMC) , claiming that the determination(dated April 8,
2022.) was illegal.

On May 30, 2022, the Governor of Okinawa Prefecture filed a request for

review with CLGDMC, claiming that the instruction(dated April 28, 2022.)
was illegal.
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The Committee (CLGDMC) decided to reject the former case and to
recognize that the instruction for remediation in the latter case is not
unlawful.
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The Governor of Okinawa Prefecture filed a lawsuit on August 12, 2022
seeking the revocation of the determination (Case 1), and the Governor
of Okinawa Prefecture filed a lawsuit on August 24, 2022 seeking the
cancellation of the instruction (Case 2).
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On March 16, 2023, the Naha Branch of the Fukuoka High Court
dismissed both cases.
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On August 24, 2023, the Supreme Court decided not to accept the appeal
of the first case and dismissed the second case on September 4, 2023.
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In response to the Supreme Court's Judgment, the national government (Minister of
Land, Infrastructure, and Transport) issued recommendations and instructions to the
prefecture for approval, but Governor Tamaki did not respond to any of them, and
replied, "It is difficult to approve it." On October 5, the Minister filed a lawsuit at the
Fukuoka High Court for the execution of the law to be approved on behalf of the

prefecture .
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On December 20, 2023, the High Court ordered the Governor to approve
the change, pursuant to the Supreme Court's decision on September 4,
without conducting a substantive reviewing on whether the Okinawa

Defense Bureau’s claim met all the requirements for disposal under the
Reclamation Act.
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On December 27, 2023, Governor Tamaki disobeyed the court's approval
order and appealed to the Supreme Court.
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On December 28, 2023, the Minister approved the application for a
change in the design of the project on behalf of Governor Denny Tamaki
in the first "substitute execution” under the 1999 amended Local
Autonomy Act.
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Substantive Issues

« Whether the additional design of project (about the soft
ground ,especially at the B27 site) was scientifically
problematic (whether it met the requirements of the
Reclamation Act).

 Whether the construction based on the application for
approval of the change was environmentally problematic
(whether it met the requirements of the Reclamation Act).
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Perspectives for considerations

 The Local Autonomy Act understands the relationship between the
national government and local governments as an “equal and
cooperative” relationship, and guarantees the autonomy and
independence (= right to self-determistate) of each local government.

—Article 1-2, Article 245-3, Paragraph 1

* |[n a substitute execution lawsuit, the court needs to objectively review
whether it is appropriate to order the local government to take action
and whether the statutory requirements of substantive law are met.
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Issues of the High Court Judgment
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Issues of the High Court Judgment

- The issues in the trial are

(1) whether the governor's non-approval violates laws and
regulations,

(2) whether it is difficult to remedy the situation by other
means, and

(3) whether it is clear that there is a significant violation of
public interest if left unchecked.
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Issues of High Court Judgment
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Issues of the High Court Judgment

« On December 20, the High Court ruled that: Regarding issue
1, Okinawa Prefecture's refusal to approve the application for
approval of Okinawa Defense Bureau without complying with
the Supreme Court's ruling on September 4 violates laws and
regulations (various provisions of the Reclamation Act).
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Issues of the High Court Judgment

With regard to iIssue 2, Okinawa Prefecture has not responded
in any way even after the Supreme Court Judgment, and it is
difficult to ensure the proper execution of Okinawa
Prefecture's affairs at an early stage by taking measures other
than substitute execution, as "the governor's intention not to
approve is clear and strong" and the dialogue sought by the
prefectural side is "clearly premised on not approving.”
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Issues of the High Court Judgment
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Issues of the High Court Judgment

With regard to Issue 3, it was held that if the
administrative work pertaining to the application for
change was left unattended, the progress of the
reclamation project would be further delayed, and the
eliminate of the danger of Futenma Air Station would not
be realized or would be significantly delayed.
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Issues of the High Court Judgment
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Issues of the High Court Judgment

On the other hand, the prefectural government's argument that
the people's opposition to the new base and local autonomy
should be considered as "public interest” was dismissed as
"difficult to say that it can be considered as a legal theory,"
stating that "the feelings of the people of the prefecture can
be fully understood"” based on historical circumstances such
as the Battle of Okinawa and the postwar U.S. military rule.
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Consideration of the judgment
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Consideration of the Judgment

Regarding issue 1, The Sept. 4 Supreme Court has ruled that
the Minister's decision (determination) on revocation is
binding (see Article 52 of the Administrative complaint review
Act), and that Okinawa Prefecture is obliged to comply with
the decision on revocation, and Failure to comply with it
violates Article 52 of the Administrative complaint review Law.

However, the Sept. 4 Supreme Court Judgment "does not find
anything" that the rejection on approval of project’s change
violates any provision of the Reclamation Act.
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Consideration of the judgment
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C. FIRORREY

Consideration of the judgment

The government conveniently interpreted this as a
"substitution of logic" and which law it violated, and
the High Court in this case accepted the government's
argument on December 20. In this regard, the
government has dishonestly failed to prove it. The
court should have ruled that the claim was dismissed
due to a lack of proof.
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Consideration of the judgment
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Consideration of the judgment

With regard to issue 2, the ruling also adds a
requirement that is not stipulated in the Autonomy Act,

namely, "to resolve the matter at an earlier stage," and
rejects the prefectural government's insistence on
dialogue, and then proceeds to discuss the issue from
a one-sided perspective on the premise of approving
the change, asking if there is any other way to get
approval.
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Consideration of the judgment
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C. FIROWRET

Consideration of the judgment

However, the judgment constructs a logic that is based
on conclusions, overlooking the possibility that a third
proposal will be created in the course of mutual
deliberation, and that dialogue is mutual recognition.
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Consideration of the judgment

Regarding issue 3, the government says that it will
return Futenma Air Station in full as soon as possible,
out it will take 12 years to provide the new base to the
J.S. military. As a result, it has led to the neglect of
-utenma, which is a danger to the lives of residents,
and there is a logical contradiction in the government's

argument from the perspective of guaranteeing the
lives and human rights of residents.
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Consideration of the judgment

OABEHOREBICZIE, &

SELRE

==

=

¥, /\E

FIRL DD,

OFTEH iifﬁaﬁﬂxﬁiﬁwﬂ@alﬁ@% =%
IHEHICERDY SEDL T THD,




C. FIRORREY

Consideration of the judgment

In addition, they are trying to forcibly build a new base
in Henoko, Nago City, but there are villages, nursery
schools, and elementary and junior high schools
around Henoko. The new base will only replace the
danger and noise damage of Futenma Air Station with
Henoko.
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Consideration of the judgment
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C. FIROWRET

Consideration of the judgment

packgrounds such as the Battle of Okinawa and the

form of "fully understanding the feelings of the peop
Okinawa.”

n addition, the High Court Judgment replaces historical

nostwar

neriod under U.S. military rule with emotional arguments in the

e of

In Okinawa, before the return to Japan, the U.S. Marine Corps
stationed on the Japan mainland was relocated to Okinawa,
and the U.S. military bases on the mainland were greatly
consolidated and reduced, and the bases were concentrated

and expanded in Okinawa (see table 1).
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Table 1: Changes in US military base area (dedicated facility area)

HAZX+ (Japan) if  #8 (Okinawa)
e 1945(S20) 4 #9182k

I 1951(S26) £ 124k
1952(S27) % 1352. 636kni

_

FELECEVE I 1296. 360k
FELTICEE N 1005. 39k
FCEIGRE)F I 660. 528k 1958(S33) 4 176k
FEEELE I 335. 204k 1960(S35)4F 209k
FELECETOE N 306. 824k

1970(345)$ 214. 098kni
1972(S47)&E 196. 991 kn 1972(S47) & 278. 925kni

1985(S60) = 82. 675km 1985(S60) & 248. 61km
2013(H25)% 80. 919km 2013(H25) % 228. 072km

1954(S29) 4 162km

55
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C. FIROWRET

Consideration of the judgment

Even after the return to Japan, there is no end to the
incidents and accidents (human rights violations) that
occur due to the vast U.S. military bases in Okinawa.
Okinawa Prefecture's claim is nothing more than a
natural demand from the judiciary to correct the
structure (of human rights violations) that has been in
place for nearly 80 years in a structure that forces
sacrifices that are the same as under U.S. military rule.
The High Court on December 20 rejected this as an
emotional argument.
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Conclusion 1:Summary of problems from
the perspective of the rule of law principle
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Conclusion 1:Summary of problems from
the perspective of the rule of law principle

(1) From the perspective of fairness
(D Use of system for other purposes

(@ Forcing an excessive burden (both historically and from the

perspective of rationality)

(3 Arbitrariness of legal interpretation
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Conclusion 1:Summary of problems from
the perspective of the rule of law principle
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Conclusion 1:Summary of problems from
the perspective of the rule of law principle

(2) From the perspective of constitutionalism

(DSeparation of powers (Malfunction of
administrative control by the judiciary)

@Violation of Local autonomy(national government

7

involvement that disregards the vertical separation of
powers)

(3Arbitrary interpretation of the government as a

private person(Derailment from the restraints of the
| vy )
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Conculusion1:Summary of problems from the perspective of the rule of law
principle
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Summary of problems in the implementation of laws by the country from the
perspective of the rule of law principle

(3) From the perspective of democratic system
(L Openness (Hiding information, revealing it later)

(2 Participation (without consultation with the
prefecture)

(3 Acceptance (The result of the prefectural

referendum was a disagreement with the new Henoko
base.)
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Conclusions

[t 1s outrageous that the Okinawa Defense Bureau, in seeking the
land minister’s green light for the reclamation work, invoked the
administrative complaint review Act(The purpose of the Act is to
"remedy the rights and interests of the people"), designed to
handle cases in which the rights of citizens have been violated by
administrative acts.
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Conclusions

The fact that the Minister in the government reviewed the matter
and made a decision to cancel the case 1s nothing but a "self-
played act" by the Minister, and violates the principles of fairness
and neutrality. The judiciary should also be criticized for
acquiescing to these problem.
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Conclusions

The Minister first made a revocation ruling based on the Administrative
complaint review Act and instruct the Governor to make corrections
pursuant to the Local Autonomy Act, and then fights with the prefectural
governor in court. The Fukuoka High Court, on the basis of the binding
nature of the decision on revocation in this case (see Article 52 of the
administrative complaint review Act), restricts or evades the substantive
examination on its own, and rules that the Minister's instructions for
correction are lawful. Thus, the position of the Minister, who 1s one of the
parties to the dispute, takes precedence over the position of the head of the
municipality, as if it were a judge. From the above, it can be said that the
judicial branch has abandoned its role as a dispute resolution and
administrative control body, which 1s contrary to the principle of separation
of powers.
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Conclusions

Finally, according to the High Court's ruling on December 20, the
Minister can file a lawsuit to take over the authority of the
governor, and the courts can draw a conclusion in favor of the
country without a substantive review. The Okinawa Times
editorial expresses the problems with this ruling succinctly as
tollows. "You apply for it yourself, you approve it yourself, and
this is the first judicial ruling that allows the state to make its own
decisions. In Okinawa, where bases are concentrated, it 1s
tantamount to a death sentence for local self-government.”

(Editorial, December 21, 2023).
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Conclusions

From the above considerations, it can be said that Okinawa
Prefecture (municipality) has violated its right to receive a proper
and substantive review in court . At the same time, the High
Court's ruling in this case completes the mechanism that enables
the government to make its own decisions (that is, judicial control
does not function over national security decisions).
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Conclusions

The national government (the government and its judiciary) has
created a crisis situation in which local autonomy does not
function by using the local autonomy system (by using national
government’s involvement, etc.). In Okinawa, where bases are
concentrated, the crisis situation in which local self-government
does not function can be said to be a situation that affects the lives
of residents. Public authorities that endanger the lives of residents
or force sacrifices on specific people or communities, whether
national or municipal, lose legitimacy and cannot be called a
democratic state.



2 fEEm

Conclusions

N%Eﬁﬁ%@ X% 0 BBV, Lé@%%o#(li%m
OO%%) (ﬁﬁ)kﬁhb ER (WEH) wenREF
(%ﬁ)kﬁé L G, %%@%U&@U&@@ N
E%ﬁ%&@ﬁﬁ%%iﬁé%@@ﬁmf%@%@f?




2 fasm

Conclusions

The struggle for the construction of the new base in Henoko 1s
also a struggle to establish a political administration that protects
the lives of the people and residents by confronting the state
(power) that has lost (or is losing) legitimacy (power) and making
the state (power) a fully democratic state (power).
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Prospects

In Okinawa, the "regional idea of life (popular knowledge)" is the
foundation of Okinawa's region and self-government, such as
"Life is a treasure," "Okinawa will not become a battlefield again,"
and "War is a war that makes people unhuman, whether they are
friends or foes (the army and military power protect the country
but not the people)." At the root of the struggle in Henoko is the
regional idea of life, and we are also looking at the realization of
peace 1n East Asia.
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Prospects

The struggle to prevent the new Henoko base 1s a struggle to
expose the problems of the Japanese government and the courts,
while at the same time to realize peace from Okinawa to Japan
and East Asia. That 1s why the struggle to stop the new Henoko
base 1s appealing to the conscience of the people of Japan and the
people of the world through the practice of nonviolent resistance,
increasing the number of friends, and expanding the circle of
solidarity to the world. It 1s the Japanese government that is being
pushed.
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would like to make the following two suggestions, which I did
not write in the resume slides.
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* The Supreme Court should hear the case from the Small
Chamber to the Grand Chamber in order to conduct a careful
hearing, and the Governor of Okinawa Prefecture should be
given an opportunity to present his opinion to the Governor of
Okinawa Prefecture in the Grand Chamber on the reasons for
the disapproval of the landfill change.
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The reason 1s that this case 1s related to
constitutional 1ssues.

 The Fukuoka High Court said the following about Governor
Tamaki's failure to approve the change in accordance with
the Supreme Court ruling on September 4.

* The defendant Governor of Okinawa Prefecture, which is a local
administrative organ, ignoring the final Supreme Court ruling would
trample on the various systems stipulated by the Local Autonomy Act,
seriously undermine the principle of the rule of law, which are the basic
principles of the Constitution, and would seriously harm the public interest
of society.
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* | believe that the statement in this High Court decision
1s grossly incorrect. However, as the judgment itself
has statéd, this trial and case are also related to the
rinciples of local autonomy stipulated in the
onstitution, the principle of the rule of law. This case

1s related to constitutional 1ssues.

 In Japan's court system, cases involving constitutional
1ssues are handled by the Supreme Court.
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e Under the amended Local Autonomy Act, this 1s the
first time that the Supreme Court has ruled on a so-
called vicarious execution lawsuit or trial. Given the
magnitude of the impact on the future, the Supreme
Court also needs to hear the case carefully, and it 1s
necessary for the Supreme Court to review from the

Small Chamber to the Grand Chamber.
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e In addition, the Supreme Court will need to
give the Governor of Okinawa Pretecture,
who 1s responsible to Okinawa Pretecture, an
opportunity to express his opinion on the
reasons for the disapproval of the landfill
change.
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« This is the Supreme Court’s opportunity to
show that Japan 1s a democratic state and to

gain the trust of the people.
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|'ll conclude my supplementary proposals.

 Thank you very much for your attention.
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